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§385.501

(5) If a request for administrative re-
view is referred to an administrative
law judge, the recommended decision
of the administrative law judge be-
comes the final decision of the Chief
Safety Officer 45 days after service of
the recommended decision is served,
unless either the motor carrier or the
Office of the Chief Counsel submits a
petition for review to the Chief Safety
Officer (and serves a copy of its peti-
tion on the other party) within 15 days
after service of the recommended deci-
sion. In response to a petition for re-
view of a recommended decision of an
administrative law judge:

(i) The other party may submit a
written reply within 15 days of service
of the petition for review.

(ii) The Chief Safety Officer may
adopt, modify, or set aside the rec-
ommended decision of an administra-
tive law judge, and may also remand
the petition for review to the adminis-
trative law judge for further pro-
ceedings.

(6) The Chief Safety Officer will issue
a final decision on any request for ad-
ministrative review when:

(i) The request for administrative re-
view has not been referred to an admin-
istrative law judge;

(ii) A petition for review of a rec-
ommended decision by an administra-
tive law judge has not been remanded
to the administrative law judge for fur-
ther proceedings; or

(iii) An administrative law judge has
held further proceedings on a petition
for review and issued a supplementary
recommended decision.

(7) The decision of the Chief Safety
Officer (including a recommended deci-
sion of an administrative law judge
that becomes the decision of the Chief
Safety Officer under paragraph (c)(5) of
this section) constitutes final agency
action, and there is no right to further
administrative reconsideration or re-
view.

(8) Any appeal of a final agency ac-
tion under this section must be taken
to an appropriate United States Court
of Appeals. Unless the Court of Appeals
issues a stay pending appeal, the final
agency action shall not be suspended
while the appeal is pending.

[69 FR 39367, June 30, 2004, as amended at 72
FR 55701, Oct. 1, 2007]

49 CFR Ch. lll (10-1-11 Edition)

Subpart F—Intermodal Equipment
Providers

SOURCE: 73 FR 76819, Dec. 17, 2008, unless
otherwise noted.

§385.501 Roadability review.

(a) FMCSA will perform roadability
reviews of intermodal equipment pro-
viders, as defined in §390.5 of this chap-
ter.

(b) FMCSA will evaluate the results
of the roadability review using the cri-
teria in appendix A to this part as they
relate to compliance with parts 390,
393, and 396 of this chapter.

§385.503 Results of roadability review.

(a) FMCSA will not assign a safety
rating to an intermodal equipment pro-
vider based on the results of a road-
ability review. However, FMCSA may
cite the intermodal equipment provider
for violations of parts 390, 393, and 396
of this chapter and may impose civil
penalties resulting from the road-
ability review.

(b) FMCSA may prohibit the inter-
modal equipment provider from ten-
dering specific items of intermodal
equipment determined to constitute an
“imminent hazard’ (See §386.72(b)(1) of
this chapter).

(c) FMCSA may prohibit an inter-
modal equipment provider from ten-
dering any intermodal equipment from
a particular location or multiple loca-
tions if the agency determines the
intermodal equipment provider’s fail-
ure to comply with the FMCSRs con-
stitutes an imminent hazard under
§386.72(b)(1).

Subpart G [Reserved]

Subpart H—Special Rules for New
Entrant Non-North America-
Domiciled Carriers

SOURCE: 73 FR 76491, Dec. 16, 2008, unless
otherwise noted.

§385.601 Scope of rules.

The rules in this subpart govern the
application by a non-North America-
domiciled motor carrier to provide
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transportation of property and pas-
sengers in interstate commerce in the
United States.

§385.603 Application.

(a) Each applicant applying under
this subpart must submit an applica-
tion that consists of:

(1) Form OP-1(NNA)—Application for
U.S. Department of Transportation
(USDOT) Registration by Non-North
America-Domiciled Motor Carriers;

(2) Form MCS-150—Motor Carrier
Identification Report; and

(3) A notification of the means used
to designate process agents, either by
submission in the application package
of Form BOC-3—Designation of
Agents—Motor Carriers, Brokers and
Freight Forwarders or a letter stating
that the applicant will use a process
agent service that will submit the
Form BOC-3 electronically.

(b) FMCSA will only process an appli-
cation if it meets the following condi-
tions:

(1) The application must be com-
pleted in English;

(2) The information supplied must be
accurate, complete, and include all re-
quired supporting documents and appli-
cable certifications in accordance with
the instructions to Form OP-1(NNA),
Form MCS-150 and Form BOC-3;

(3) The application must include the
filing fee payable to the FMCSA in the
amount set forth at 49 CFR 360.3(f)(1);
and

(4) The application must be signed by
the applicant.

(c) An applicant must submit the ap-
plication to the address provided in
Form OP-1(NNA).

(d) An applicant may obtain the ap-
plication forms from any FMCSA Divi-
sion Office or download them from the
FMCSA Web site at: http://
www.fmesa.dot.gov/forms/forms.him.

§385.605 New entrant registration
driver’s license and drug and alco-
hol testing requirements.

(a) A non-North America-domiciled
motor carrier must use only drivers
who possess a valid commercial driv-
er’s license—a CDL, Canadian Commer-
cial Driver’s License, or Mexican
Licencia de Federal de Conductor—to

§385.607

operate its vehicles in the United
States.

(b) A non-North America-domiciled
motor carrier must subject each of the
drivers described in paragraph (a) of
this section to drug and alcohol testing
as prescribed under part 382 of this sub-

chapter.

§385.607 FMCSA action on the appli-
cation.

(a) FMCSA will review and act on
each application submitted under this
subpart in accordance with the proce-
dures set out in this part.

(b) FMCSA will validate the accuracy
of information and certifications pro-
vided in the application by checking,
to the extent available, data main-
tained in databases of the governments
of the country where the carrier’s prin-
cipal place of business is located and
the United States.

(c) Pre-authorization safety audit.
Every mnon-North America-domiciled
motor carrier that applies under this
part must satisfactorily complete an
FMCSA-administered safety audit be-
fore FMCSA will grant new entrant
registration to operate in the United
States. The safety audit is a review by
FMCSA of the carrier’s written proce-
dures and records to validate the accu-
racy of information and certifications
provided in the application and deter-
mine whether the carrier has estab-
lished or exercises the basic safety
management controls necessary to en-
sure safe operations. FMCSA will
evaluate the results of the safety audit
using the criteria in the Appendix to
this subpart.

(d) An application of a non-North
America-domiciled motor carrier re-
questing for-hire operating authority
under part 365 of this subchapter may
be protested under §365.109(b). Such a
carrier will be granted new entrant
registration after successful comple-
tion of the pre-authorization safety
audit and the expiration of the protest
period, provided the application is not
protested. If a protest to the applica-
tion is filed with FMCSA, new entrant
registration will be granted only if
FMCSA denies or rejects the protest.

(e) If FMCSA grants new entrant reg-
istration to the applicant, it will as-
sign a distinctive USDOT Number that
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